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This wongful death and survivorship action arises out
of the death of a worker at the Delaware City Refinery (“DCR’).
The plaintiffs filed this action in February 2006, and the Court
began a jury trial in February 2010. On the third day of trial,
the Court granted the defendants’ unopposed request for a
m strial based upon the conduct of the plaintiffs’ counsel, Wyne
A. Schai bl e, who violated several of the Court’s prior orders and
rulings, resulting in prejudice to the defendants.

The defendants bring a notion for sanctions agai nst M.
Schai ble and his law firm MCann, Schaible & Wall, LLC, for M.
Schai ble’s trial conduct. The defendants request that: (1) M.
Schai ble and his firmpay the defendants’ attorneys’ fees and
costs, (2) M. Schaible and his firmpay the Court’s costs in
preparing for and conducting two days of trial, and (3) M.
Schai bl e be disqualified fromrepresenting the plaintiffs in any

further proceedings in this matter.



The Court will grant in part and deny in part the
defendants’ notion. The Court grants the defendants’ request
that M. Schaible and his firmpay sanctions in the formof the
def endants’ attorneys’ fees, costs and expenses associated with
trial and with the filing of the instant notion. The Court
deni es the defendants’ request for sanctions for the Court’s
costs and expenses.

The Court al so denies as noot the defendants’ request
for sanctions in the formof disqualification of M. Schaible.
The plaintiffs have represented that M. Schaible wll not take
part in the upcomng trial of this case, wth the exception of
previously recorded videotape testinmony. This result wll
adequately protect the defendants’ interests. The Court finds
that disqualification is not necessary and would work a hardship

on the plaintiffs.

Pretrial Proceedi ngs

Thi s case concerns the death of twenty-nine-year-old
boi | ermaker John Jerry Ferguson, Jr. M. Ferguson died in an
accident at the DCR, in Delaware City, Delaware, on the night of
Novenber 5, 2005. At the time, the DCR was conducting a
turnaround, an activity in which areas of the refinery are shut

down for mai ntenance. M. Ferguson died of nitrogen asphyxiation



whil e working on one of the refinery’ s reactors in connection
wi th the turnaround.

M . Ferguson was survived by two brothers, Kenneth and
M chael Ferguson, and his father, John Jerry Ferguson, Sr. His
br ot her Kenneth Ferguson brings clains under the Del aware
Survivor's Act, 10 Del. Code 8§ 3701, as admnistrator of his
brother’s estate and on behalf of any statutory beneficiaries.
Hi s father brings clains under the Del aware Wongful Death Act,
10 Del. Code 8§ 3724, in his own right and as the primary
beneficiary under the statute.?

The defendants are Val ero Energy Corporation (“Val ero”)
and Prentor Refining Goup, Inc. (“Prenctor”). Prenctor owned and
operated the DCR. Valero nerged with Prenctor in Septenber 2005,

approximately two nonths prior to M. Ferguson’s deat h.

A. Pri or Sancti ons

The Court has sanctioned M. Schaible for his conduct
inthis litigation once before. During discovery, the defendants
submtted a letter to the Court raising concerns that M.
Schai bl e was harassi ng deposition wtnesses. They stated that
M. Schai bl e’ s conduct included clapping at a witness during the

W tness’s testinony and asking fact w tnesses opinion questions

! John Jerry Ferguson, Sr., passed away on April 22,

2006, after this suit was fil ed.



and questions on subjects and docunents outside of their personal
know edge.

During an on-the-record tel ephone conference held on
March 19, 2007, the Court discussed M. Schaible s behavior with
counsel for both parties. The Court first addressed M.
Schaible’s clapping at a witness during the witness's deposition,
a DVD recording of which had been provided to the Court prior to
the call. The Court stated that such behavi or was “obviously
i nappropriate” and told M. Schaible that it assuned that he
“lost track of what [he was] doing . . . and that won’'t happen
again.” Transcript of Tel ephone Conference March 17, 2007, at
5:3-7. M. Schaible agreed and apol ogi zed to the Court and
counsel

The Court then discussed M. Schaible’s i nappropriate
questioning of fact witnesses. This included asking a non-
medi cal w tness his opinion on autopsy photographs, asking
W tnesses about letters and press rel eases that they had neither
drafted nor seen before their depositions, and aski ng non-
executive enpl oyees questions about Valero' s corporate profits
and corporate charitable spending. Wen the defendants’ counsel
stated that M. Schai bl e’ s conduct was “i nproper opinion
questioning frombeginning to end,” the Court agreed, stating

that “it sounds that way to ne, M. Schaible. | truly don’'t know



what is going on here. |If these are fact w tnesses, you ask them
about facts.” 1d. at 10:19-23.

After M. Schaible was unable to articul ate an adequate
basis for his questions, the Court directed M. Schaible to
refrain fromsuch conduct in future depositions. Finding M.
Schai bl e’ s questioning to be inproper, harassing, and a waste of
tinme, the Court stated that it was “very di sappoi nted” and war ned
that it did not “want to see anything nore like this again.” 1d.
at 18:2-3. The Court, however, did not sanction M. Schai bl e at
that tine.

On April 20, 2007, the plaintiffs deposed refinery
foreman Tom Fitzpatrick. Despite the Court’s direct
instructions, M. Schaible asked M. Fitzpatrick pages of
guestions about topics about which the wtness had no personal
know edge, including the exact topics the Court addressed in the
earlier conference call. Counsel also asked nunerous i nproper
opi nion questions. The defendants’ nenorandumin support of its
notion for sanctions contained ten pages of excerpts fromthe
deposition that denonstrated the inproper questioning. M.
Schai bl e’ s conduct was harassi ng and wasteful of everyone' s tine.
The defendants noved for sanctions pursuant to Rule 30(d)(3) of

the Federal Rules of Civil Procedure.



In an Order dated July 17, 2007, the Court agreed that

M. Schai ble had violated its orders and granted the defendants’
notion for sanctions. The Court stated that it was

very surprised by the conduct of M. Schaible at the

deposition of M. Fitzpatrick. This questioning was

al nost identical to the questioning that was the

subj ect of an earlier notion and an on-the-record

t el ephone conversation with counsel. At that tinme, the

Court sustained objections to the areas of questioning

set forth in the defendants’ notion and ordered M.

Schaible in no uncertain ternms not to repeat that

conduct. M. Schaible assured the Court that he would

not .
Order of July 13, 2007 (Docket No. 83). Although the Court
explained that it “resists [sanctioning | awers] as nuch as it
can, as is evidenced by the fact that it did not sanction M.
Schai bl e for the earlier harassment of w tnesses,” it “cannot see
its orders disobeyed in this way.” [d. The Court reiterated
that “[t]here is nothing legitimate to be gained from aski ng

t hese ki nds of questions.” [d.

B. The Court’s Rulings on Motions in Linne

In the weeks leading up to trial, the parties submtted
extensive notions in limne. The plaintiffs filed a notion in
limne (Docket No. 271) that asked the Court to preclude the
defendants fromoffering evidence at trial on three different
i ssues. The defendants filed two notions in limne: (1) a notion
inlimne to admt certain evidence at trial (Docket No. 272),

and (2) a notion in limne to exclude certain evidence at trial
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(Docket No. 273). The Court heard argunent and ruled on the
plaintiffs’ nmotion in [imne to preclude evidence and the
defendants’ notion in limne to admt certain evidence on-the-
record during the final pretrial hearing held on January 29,
2010.

In their nmotion in limne to exclude evidence, the
def endants asked the Court to exclude evidence on 51 separate
i ssues. The Court decided the defendants’ notion over the course
of several Orders, dated February 3, 2010, February 12, 2010, and
February 15, 2010.

In the three Orders, the Court barred the plaintiffs
fromintroducing certain categories of evidence in their case-in-
chief. Several of these rulings are relevant to the instant
motion. Inits Order of February 3, 2010, the Court barred
di scussion of whether Valero s interest in pursuing corporate
profits after hurricanes Katrina and Rita contributed to the
death of M. Ferguson. The Court explained that the plaintiffs
had failed to provide foundation evidence show ng that the
al |l eged pursuit of corporate profits caused or was even rel ated
to M. Ferguson’s death in any way. The Court did | eave open the
possibility that it mght allowthe plaintiffs to present such
evi dence but only after the plaintiffs presented a proper

foundation for such testinony to the Court.



In the sane Order, the Court prohibited the
i ntroduction of evidence of personnel shortages during the
turnaround. The plaintiffs sought to introduce evi dence that
several safety personnel were absent on the day of the accident
and that additional personnel should have been hired. The
plaintiffs had failed to connect the absence of any individual to
the accident. The Court found that, “in order for any evidence
of m ssing personnel to be relevant, the plaintiffs nmust show how
t hat evidence would even relate to M. Ferguson’s death, |et
al one be the cause of it.” The Court again |left open the
possibility that it “would consider evidence as to particul ar
per sonnel whose presence could have nade a difference at the
time,” but enphasized “that the plaintiffs have not presented any
so far.”

Also in the February 3 Order, the Court rul ed that
evi dence of procedures at other Valero refineries, such as the
safety procedures at the Paul sboro refinery, was inadm ssible and
expressly prohibited the introduction of such evidence. The
plaintiffs had provided no foundation evidence establishing that
the procedures at other Valero refineries were the industry

standard or that there was an expectation that they woul d be



i npl emrented at the DCR Evidence of such procedures, therefore,
were not relevant to this litigation.?

The Court simlarly prohibited the introduction of
evi dence of prior nitrogen incidents at Valero refineries. The
Court explained that the plaintiffs had not nmet their burden of
showi ng that these incidents were simlar incidents under Rule
404(b) of the Federal Rules of Evidence. Furthernore, even if
such evidence were probative of an issue in this case, the Court
ruled that the probative value of such evidence was substantially
out wei ghed by the danger of unfair prejudice to the defendants.
The Court also found that such evidence would confuse the jury
and lead to trials within the trial as the parties disputed the
facts of the prior incidents.

The Court refrained fromdeciding the adm ssibility of
evi dence involving the use of “manway | ockout devices” or “area
re nonitors” until the trial so that the Court could make its

decision in context.?3

2 The Court, however, did allow the plaintiffs to
i ntroduce evidence of Valero’ s corporate nitrogen procedure --
SHG 13, which the Court ruled was rel evant as an exanple of the
def endants’ view of an appropriate nitrogen procedure.

3 In its Order of February 15, 2010, the Court expl ai ned:

In ruling on the fifty-one ‘issues’ raised
by the defendants, the Court has ruled on
whet her the evidence at issue can be
introduced in the plaintiffs’ case-in-chief
on the basis of the argunment and evi dence
presented to the Court. In doing so, the

9



1. The Trial

A jury trial began on February 16, 2010, and was
scheduled to run for up to four weeks. On February 17, 2010, the
second day of trial, M. Schaible gave the plaintiffs’ opening
statenent and questioned the first two witnesses. During his
openi ng and t hroughout his questioning, M. Schaible violated
several of the Court’s evidentiary rulings, incurred over 30
sust ai ned obj ections, violated the Court’s rulings and
instructions at trial and exposed the jury to a nunber of
excl uded evidentiary issues, inproper questions and inflammatory

statenents.?

Court is not foreclosing the possibility

that sonme of these individual itens of

evi dence that have otherw se been rul ed

i nadm ssi ble m ght be adm ssible to respond

to evidence fromthe defendants, whether as

i npeachnent or to show bias or for sone

ot her purpose permtted by the Federal

Rul es of Evidence. The Court, however,

cannot rule on such possible adm ssibility

until a foundation for using the evidence

for these purposes has been laid. |If the

plaintiffs wish to introduce otherw se

i nadm ssi bl e evidence for inpeachnment or

simlar purposes, then they nust seek a

ruling fromthe Court before seeking to

i ntroduce it.
4 For exanple, in the first few sentences of his opening
statenent, M. Schaible referred to “4 years of litigation” and
stated that he had taken “well over 100 depositions,” facts that
woul d be unlikely to be admtted at trial. Transcript of Trial,
February 17, 2010 (“Trial Trans. 1"), at 31:24-25. M. Schaible
al so introduced the inflanmatory hypothetical of punping nitrogen
into the courtroomand placing the jury in the position of a
person dying of nitrogen asphyxi ation. He described how, if

10



Early in his opening statenment, M. Schai bl e discussed
the effect of hurricanes Katrina and Rita on the refining
i ndustry, a subject directly linked to the plaintiffs’ prohibited
corporate profits argunent.® M. Schaible nentioned how the
hurricanes had “w ped out all of the refining capacity” in Texas
and the Gulf Coast. He also stated “we all renenber what
happened to the gasoline nmarket after Hurricane Katrina.” 1d. at
36: 24-25. The defendants objected to the statenents, and the
Court sustained the objection at sidebar and told M. Schaible to
“cut out [the] topic.” 1d. at 37:16-38:3.

M. Schai ble went on repeatedly to refer to evidence of
personnel shortages in violation of the Court’s orders. He first
stated that two Val ero enpl oyees were absent on the day of the
accident. The defendants objected, and the Court sustained the
objection. 1d. at 41:17-44:15. Despite the defendants’
sust ai ned objection, M. Schaible returned to the topic of
personnel shortages and stated that two other enpl oyees were not

present on the day of the accident. The defendants objected, and

nitrogen were to be punped into the courtroom “it would displace
: every bit of oxygen in here” and warned that the nitrogen
woul d begin to cause “adverse physiol ogi cal consequences” that

i ncl uded “convul sions, blindness, and death” and, eventually,
“you woul d stand here and suffocate in clean air.” |d. at 34:23-
35:10, 35:17-18.

° See Plaintiffs’ Qpposition to the Defendants’ Mtion In
Limne to Exclude Certain Evidence at Trial (“Pls. Cpp’'n”) at 12-
14.
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the Court again instructed M. Schaible not to discuss the issue,
saying “please do not discuss that.” |[d. at 55:9-15. M.
Schai bl e, however, nade a third reference to personnel shortages,
stating that Valero was “trying to play catchup, they were
overschedul ed, they were behind. Personnel shortages, what goes
first, the time consum ng and personnel consum ng safety
precautions.” 1d. at 61:22-25.

Additionally, M. Schaible repeatedly introduced the
subj ect of manway | ockout devices. 1d. at 51:2, 51:13-14, 51:23,
61:5, 61:9-10. At one point, M. Schaible even nentioned manway
| ockout devices as they related to the prohibited topic of other
Val ero refinery procedures, stating that manway | ockout devices
“were avail able just a short distance away at a sister refinery
in Paul sboro.” [Id. at 62:1-7. Finally, M. Schaible discussed
the use of area rae nonitors on two occasions, w thout presenting
the Court with the opportunity to judge the adm ssibility of such
evidence in context, as ordered. 1d. at 52:14-15, 62:6-7.

In total, M. Schaible violated at |east five of the
Court’s in limne rulings in his opening statement, and the
def endants objected to M. Schaible’ s opening on three separate
occasions, all of which were sustained. |d. at 37:5-38:15,
42:22-44:15, 55:12-15.

The defendants noved for a mstrial at the conclusion

of openings, on the ground that M. Schaible s violations of the

12



Court’s orders prejudiced the jury. [Id. at 95:25-99:5. The
Court adnoni shed M. Schaible, stating that it was “very, very
concerned that there was a violation of a variety of [the
Court’s] orders.” [d. at 99:23-104:16. Wen M. Schai bl e
attenpted to justify his conduct by stating that the Court had
| eft open the possibility of admtting certain evidence, such as
manway | ockout devices, in its orders, the Court responded, “But,
sir, you never nmet with the notion that when a Judge bars
sonething, until she says that it’s adm ssible, that you
shoul dn’t say that in opening?” 1d. at 101:8-10. The Court
stated that it would take the defendants’ notion under
advi senent .

The Court held a recess for lunch and then net with al

counsel in chanmbers to discuss the defendants’ oral notion for a

mstrial. At the conference, M. Schai ble assured the Court that
hi s conduct would not be repeated. Trial Trans. Il at 6:12-
7:14.°

Based in part on M. Schaibl e’ s assurances, the
defendants wthdrew their notion, but requested that the Court
read an instruction to the jury. The Court agreed and instructed

the jury that, “[d]Juring the course of M. Schaible’ s opening, he

6 Def ense counsel described the events that occurred in
chanmbers on the record. The Court stated for the record that
def ense counsel “accurately descri bed what went on in chanbers.”
Trial Trans. Il at 17:4-6.
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made certain statenents that should not have been nmade and t hat
were inproper.” The Court rem nded the jury that counsels’
statenents in openings and cl osings are not evidence. Trial
Trans. | at 108: 16-21.

Despite his assurances that his conduct would not be
repeated, M. Schai ble proceeded to violate the Court’s
evidentiary orders, to ask inproper opinion questions and to
di sregard the Court’s prior instructions during the questioning
of the first two wi tnesses, John Ward and Herbert Netsch.

M. Schai bl e nade three nore references to personnel
shortages during his questioning of M. Ward, despite the fact
that the Court had told himon several occasions that the subject
was off-limts. The defendants objected each tine, and the Court
sustai ned those objections. |1d. at 123:5-14, 175:14-20, 181:15-
20, 181:22-25. M. Schaible also asked M. Ward about his
know edge of alleged past nitrogen incidents at the refinery,
anot her subject explicitly excluded by the Court’s orders. The
def endants objected, and the Court sustained that objection. |1d.
at 173: 2- 25.

In addition to violating the Court’s orders, M.
Schai bl e asked detail ed questions on topics about which M. Ward
had no personal know edge. For exanple, he asked M. Ward, who
wor ked the day shift at the refinery, “Do you know what, if

anyt hing, was done particularly during the nighttinme shift when

14



you weren’t there, to make sure that nobody was ski pping these

time consum ng safety procedures . . . ?7 1d. at 183:18-21
(enphasi s added). The Court rem nded M. Schaible that M. Wrd
could “only testify about what he knows.” Soon after, however,
M. Schai bl e questioned M. Ward a second tine about

ci rcunstances during the nightshift. 1d. at 184:4-5, 184:13-15,
184:21-22.7 By the time M. Schaible was through with his
questioning of M. Ward, defense counsel had nmade over 20
sust ai ned obj ections.?

M. Schai bl e then questioned M. Netsch. During the
guestioni ng, defense counsel nmade six sustained objections to M.
Schai bl e’ s questions, and the Court held two sidebar discussions
wi th counsel. [|d. at 197:18-20, 198:18-20, 199:12-14, 200:5-24,
202: 2-3, 202:9-15. At the second sidebar, defense counsel stated
his concern that there had been “a continuing pattern of asking

questions [for] which there’'s no foundation, in which the | awer,

M. Schaible, is basically testifying.” 1d. at 202:16-19. The
Court responded, “Yes. | know There is. It’s very disturbing.
It’s very disturbing. |’ mthinking about what to do about

! M. Schai ble also asked M. Ward to speculate as to

evi dence of actions that others may have taken or deci sions that
ot hers may have nade, of which M. Ward had no persona
know edge. 1d. at 185:10-186: 2.

8 During a sidebar conducted after M. Ward’'s testinony,
the Court adnoni shed M. Schaible for his practice of wal king
away while he was being addressed by the Court. 1d. at 193: 15-
17, 194:10-11.

15



it . . . tobe quite frank.” 1d. at 202:20-21, 202: 24-25.
Def ense counsel made one nore sustai ned objection before M.
Schai bl e finished his questioning. [|d. at 205:24-25.

Def ense counsel noved for a mstrial the next norning,
prior to the start of further testinony. After describing the
previous day’' s events in detail, the defendants argued that, as a
result of M. Schaible s prejudicial conduct, they could not get
a fair hearing fromthe jury. Trial Test. Il at 10:21-22.

Plaintiffs counsel did not object. Instead, Brian
Vll, M. Schaible s partner, responded:

[1]f Your Honor believes that the — that there was

prejudice to the defendants as a result of [M.

Schai bl e’ s] questioning, then Your Honor — if Your

Honor’s inclined to grant the mstrial, we are not

going to object on that basis because we do not want

there to be an issue at a | ater point about prejudice

to the defendants. . . . [We don't want to be

litigating at a |ater point prejudicial points that

were raised — and done, perhaps, if for no other reason

than to protect the record — sonetinme down the road

when that coul d have been cured after one day of trial,

and so we leave that to the Court’s discretion
ld. at 13:24-14:10. The Court asked M. Wall to clarify that the
plaintiffs did not object to a mstrial. M. Wl confirnmed that
“I[i]f [the defendants] nove for a mstral and Your Honor is

inclined to grant it, we're not going to oppose it.” 1d. at

14: 13- 15.°

9 The plaintiffs’ opposition to the defendants’ notion
for sanctions states that the plaintiffs “did not oppose the
declaration of a mstrial for strategic reasons which were
unrel ated to Defendants’ objections.” Plaintiffs and
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The Court granted the defendants’ request for a
mstrial. The Court stated that, even if the plaintiffs had
obj ected, the Court would still have granted the defendants’
request. |d. at 15:4-7. The Court reiterated that it found the
events of the previous day “very disturbing” and expl ai ned that
“I think it’s ny responsibility to make sure that everybody in
this courtroomgets a fair trial, and | was concerned that that
was not happening yesterday.” 1d. at 16-19. Although the
defendants’ first notion for a mstrial had been w thdrawn, the
Court recognized that it nust consider the “cunul ative effect” of
previ ous conduct when considering the effect of later inproper

conduct on the jury. 1d. at 15:7-10.

I11. Analysis

The defendants nove for sanctions against M. Schaible
and his firm pursuant to 28 U . S.C. 8 1927 and the Court’s
i nherent power to discipline attorneys who appear before it,
arguing that the mstrial was the sole result of M. Schaible' s
m sconduct and that M. Schaible and his firmshould be
sanctioned for such m sconduct. The sanctions they seek are

nmonet ary damages and the disqualification of M. Schai bl e.

Plaintiffs’ Counsel Brief in Opposition to Defendants’ Mdtion for
Sanctions (“Pl. Br.”) at 11. That statenment, however, is
contradicted by M. Wall’'s explanation at trial.

17



A. Monet ary Dannges

Section 1927 provides:

Any attorney or other person admtted to
conduct cases in any court of the United
States or any Territory thereof who so

mul tiplies the proceedings in any case
unreasonably and vexatiously may be required
by the court to satisfy personally the
excess costs, expenses, and attorneys’ fees
reasonably incurred because of such conduct.

To violate § 1927, an attorney nust be found to have: “(1)

mul ti plied proceedings; (2) in an unreasonable and vexati ous
manner; (3) thereby increasing the cost of the proceedings; and
(4) doing so in bad faith or by intentional msconduct.” Inre

Schaefer Salt Recovery, Inc., 542 F.3d 90, 101 (3d Cr. 2008).

The United States Court of Appeals for the Third
Circuit has held that “sanctions nmay not be inposed under § 1927
absent a finding that counsel's conduct resulted frombad faith,
rat her than m sunderstandi ng, bad judgnent, or well-intentioned

zeal.” Gider v. Keystone Health Plan Central, Inc., 580 F.3d

119, 142 (3d G r. 2009). Under 8§ 1927, an attorney’s conduct
“must be of an egregious nature, stanped by bad faith that is
vi ol ative of recognized standards in the conduct of litigation.”
1d.

A federal court may al so i npose sanctions under its
i nherent power to discipline attorneys who appear before it. In

re Prudential Ins. Co. Anerica Sales Practice Litigation Agent

Actions, 278 F.3d 175, 188-189 (3d Cr. 2002). The circunstances
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that justify sanctions under this inherent power include “cases
where a party has acted in bad faith, vexatiously, wantonly, or

for oppressive reasons.” |d. at 189 (quoting Chanbers v. NASCO

Inc., 501 U S 32, 45-46 (1991)). A court may inpose sanctions
under this inherent power even if much of the m sconduct at issue
is al so sanctionable under statute or rules of court. The Court
of Appeal s, however, has stated that the exercise of a court’s
i nherent power to inpose sanctions “should be reserved for those
cases in which the conduct of a party or an attorney is egregious
and no other basis for sanctions exists.” 1d.

The defendants request that, under either 8 1927 or its
i nherent power, the Court order sanctions against M. Schaible
and his firmfor eleven itens related to the fees, costs and
expenses of trial and the drafting of this notion. They request
that M. Schaible and his law firmbe jointly and severally
|iable for paying these expenses and be required to pay within 30
days of the entry of an appropriate order by the Court. The
defendants al so request that M. Schaible and his firmpay the
Court’s trial costs.

The plaintiffs and plaintiffs’ counsel ! argue that M.

Schai bl e’ s conduct was not in bad faith, did not violate the

10 The plaintiffs and plaintiffs’ counsel are represented

by i ndependent counsel for the purposes of this notion.
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Court’s orders, and represents nothing nore than zeal ous advocacy
for his clients.

M. Schai bl e’ s chal | enged conduct can be grouped into
three categories: (1) violations of the Court’s orders and
rulings, (2) the disrespect he showed the Court by repeatedly
wal ki ng away from sidebar while being addressed by the Court, and
(3) his questioning of M. Ward and M. Netsch that was
obj ecti onabl e for reasons other than that it was in violation of
Court orders. The Court will consider only the conduct
constituting the first of these categories as a basis for

sancti ons. *?

n The plaintiffs’ brief accuses the defendants of

violating several of the Court’s in limne rulings and states
that the defendants’ counsel’s conduct over the course of the
l[itigation “constitutes an egregi ous abuse of the judicial
system” Pl. Br. at 5. The conduct of the defendants’ counsel,
however, is not at issue here.

The plaintiffs’ brief also argues that “the mistrial
was not based on any substantive m sconduct by Plaintiffs or
their counsel but on a nutually agreed procedural result.” Pl.
Br. at 11. This statenent is contradicted by the defendants’
stated reasons for nmoving for a mstrial, the plaintiffs’ stated
reasons for not objecting to the mstrial, and the Court’s stated
reasons for granting the defendants’ request for a mistrial.

12 Al t hough the Court could have held M. Schaible in
contenpt for his repeated wal king away fromthe Court before the
si debar di scussion was over, the Court did not do so, so it wll
not sanction counsel now for that conduct. The jury was not
aware of what was going on at sidebar so the defendants were not
prejudiced by it. Nor will the Court consider as a basis for
sanctions the objectionabl e questions counsel asked that were not
in violation of Court orders. The Court does expect, however,
that at the second trial, all counsel will prepare their
guestions in conpliance with the Federal Rules of Evidence.
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The Court finds that M. Schaible did multiply
proceedi ngs, in an unreasonabl e and vexati ous manner, thereby
i ncreasing the cost of the proceedings. The Court finds that M.
Schaible did so in bad faith and by intentional m sconduct. See

In re Schaefer Salt Recovery, Inc., 542 F.3d at 101. The Court,

therefore, grants the defendants’ request for attorneys’ fees,
costs and expenses.

M. Schai ble’s conduct multiplied proceedings. His
conduct al one caused the mstrial in this case, postponing the
litigation for nonths and | eading to additional notion practice.
The proceedings were nultiplied in an unreasonabl e and vexati ous
manner because they were nultiplied due to M. Schaible’'s failure
to obey the Court’s orders and rulings. M. Schaible s conduct
i ncreased the cost of the proceedings. This case has to be
retried, and all of the expenses of the first attenpt to hold a
trial have been wasted.

Wth respect to the question of bad faith or
i ntentional m sconduct, the Court offered to have a hearing at
which M. Schaible could testify to explain his conduct. M.
Schai ble did not avail hinself of this opportunity. Instead, he
provided an affidavit in which he states that he did not intend
to violate the Court’s orders or to show di srespect to the Court

and that he believed that his opening remarks and questions were
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in accordance with the Court’s rulings. He states that his sole
intent was to act as a zeal ous advocate for his client.

The Court gives little weight to the affidavit for
several reasons. First, it strains credulity to think that a
| awyer of M. Schaible’ s experience could so fundanental |y
m sunderstand or msinterpret the Court’s orders. Second, even
if M. Schaible m sunderstood the Court’s pretrial rulings, there
was no room for m sunderstanding after the Court sustained the
def endants’ many objections, held several discussions with
counsel at sidebar, explicitly instructed M. Schaible to avoid
certain topics (such as personnel shortages), and held an hour-
| ong i n-chanbers conference discussing his behavior. Third, a
conclusory affidavit submtted instead of testinony that is
subj ect to cross-exam nation i s not persuasive.

Lawyers nmust renmenber that no matter how valid they
believe their client’s case or defense is, they nmust advocate
within the rules of our systemof justice. Those rules require
that | awers obey Court orders. A trial has very specific rules,
and it is fundanentally unfair for one party’'s | awer to di sobey
those rules to the detrinment of the other party. That unfairness
is especially egregious when done in front of the jury. Such
conduct forces the other |awer either to object repeatedly,
whi ch may annoy the jury, or to allow the inproper conduct to

conti nue.
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The Court declines to inpose sanctions on the

plaintiffs for the Court’s costs in conducting the trial.

B. Di squalification

A federal district court also has the power to

disqualify an attorney. United States v. MIller, 624 F.2d 1198,

1201 (3d Cr. 1980). Like the Court’s inherent power to inpose
sanctions, this power is based on the court’s inherent authority
to supervise the professional conduct of attorneys appearing
before it. I|d.

A court may disqualify an attorney for violating a
disciplinary rule. D squalification is not automatic when a
di sciplinary rule has been violated. A court should disqualify
an attorney only when it determ nes that disqualification is an
appropriate neans of enforcing the applicable disciplinary rule.
It should consider the ends that the disciplinary rule is
designed to serve along wth any countervailing policies, such as
permtting a litigant to retain the counsel of his choice and
enabling attorneys to practice w thout excessive restrictions.
Id. at 1201.

The defendants argue that M. Schai bl e shoul d be
di squal i fi ed because he viol ated several of Pennsylvania s Rules

of Professional Conduct relating to the unnecessary obstruction
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of judicial proceedings and the adm nistration of justice.?®
Specifically, they argue that M. Schaible violated (1) Rule 3.2,
which requires a | awyer to nmake reasonable efforts to expedite
litigation; (2) Rule 3.5(d), which provides that a | awer shal
not engage in conduct intended to disrupt a tribunal; and (3)
Rul e 8.4(d), which provides that it is professional m sconduct to
engage in conduct that is prejudicial to the adm nistration of
justice. The defendants al so argue that M. Schai bl e viol ated
the portion of the Rules’ preanble that states that a | awer
shoul d denonstrate respect for the | egal system judges, other

| awers and public officials. Finally, the defendants urge that
M. Schai bl e be disqualified because his behavior at trial is
part of a pattern of m sconduct for which he has already been
sanctioned by the Court.

The Court finds that disqualification is not necessary
in this case, because the defendants’ request is, to a |large
extent, nooted by the plaintiffs’ representation that M.
Schaible will be replaced as | ead counsel at trial by his
partners, M. MCann and M. Wall. Pls. Br. at 24 n.5. The
Court reads the plaintiffs’ statenment to nmean that M. Schai bl e
wi |l not appear before the Court in any manner during the

forthcomng trial in this case, with the limted exception of

13 The United States District Court for the Eastern
District of Pennsylvania incorporates the Pennsylvania Rul es of
Prof essi onal Conduct through its local rules. See E D. Pa. Local
R 83.6(1V)(B).
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previ ously videotaped deposition testinony. This result should
all eviate the defendants’ concerns. The Court will not go
further and disqualify M. Schaible entirely fromparticipating
in the preparation of the case for trial. M. Schaible has
represented the plaintiffs fromthe outset, and it would be
prejudicial to the plaintiffs, who are not to blane for M.
Schai bl e’ s behavior at trial, to disqualify M. Schaible entirely
fromrepresenting themin this case.

The Court also wishes to make it clear to the attorneys
taking M. Schaible’s place as | ead counsel for the plaintiffs,
M. MCann and M. Wall, that all counsel who appear before the
Court are expected to understand and conply with the Federal
Rul es of Evidence, to strictly adhere to the Court’s evidentiary
orders and rulings, and to treat opposing counsel, w tnesses and

the Court with the highest degree of respect and civility.'* The

14 Because of the | arge nunber of objectionabl e questions

asked of the first two witnesses during the first trial, and of
the witnesses during the depositions in this case, the Court sets
out here certain basic rules of testinmony that M. Schaible

di sregarded. Rule 602 states that a “wtness may not testify to
a matter unless evidence is introduced sufficient to support a
finding that the wi tness has personal know edge of the matter.”

A witness may not testify about what he or she heard happened, or
specul at ed may have happened.

Hearsay is not adm ssible unless it fits within certain
exceptions to the hearsay rule. Wether a witness is “aware”
t hat sonet hi ng happened is usually not relevant. At tines,
awar eness may be rel evant to show notice when notice is rel evant.
But M. Schai ble asked a witness during the first trial whether
he was “aware” that certain things happened. It was not rel evant
in that context.

25



Court wll not tolerate a repeat performance of the behavior it

saw i n February.

An appropriate order follows separately.

Al lawers nust have a copy of the Federal Rules of
Evi dence during the trial.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KENNETH L. FERGUSON, et al. : ClVIL ACTI ON
V. :

VALERO ENERGY CORP.. et al. NO. 06- 540

ORDER

AND NOW this 27th day of May, 2010, upon consideration
of defendants’ Mbdtion for Sanctions (Docket No. 310), the
plaintiffs opposition brief, the defendants’ reply brief
thereto, and the Declaration of Wayne A. Schai ble, Esquire in
Support of Plaintiffs’ Response to Mdtion for Sanctions/

Di squalification, IT IS HEREBY ORDERED, for the reasons set forth
in a Menorandum of today’s date, that the defendants’ notion is
GRANTED in part and DENIED in part, as foll ows:

1. The request for attorneys’ fees, costs and expenses
is GRANTED. The defendants’ reasonable attorneys’ fees, costs
and expenses are to be taxed to M. Schaible and his firm MCann
Schaible & Wll, LLC. M. Schaible and his firmshall be jointly
and severally liable for the paynent of these sanctions;

2. The request for sanctions in the formof the
Court’s costs and expenses in preparing for and conducting trial
i s DENI ED;

3. The request to disqualify M. Schaible from
representing the plaintiffs in any further proceedings in this

matter is DEN ED as noot. It is further ORDERED, however, that



M. Schai bl e shall not appear before the Court in any manner in
the forthcomng trial in this case, with the |imted exception of
hi s appearance in previously videotaped deposition read-in
testi nony; and

4. The defendants shall submt a petition, setting
forth an item zation of their claimfor attorneys’ fees, costs
and expenses, including the necessary factual support, on or
before June 10, 2010. The plaintiffs may file an opposition on
or before June 24, 2010. The defendants may file a reply brief

on or before July 1, 2010.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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